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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
.. ·ehouse or in storage whether in a factory or in a warehouse.
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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevar Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
Qi) ,:rfia 'lR <I'\ mf.'! <f> 1'frm i'i ol'I t-<ft ;;1f.'10SIX <sff'I "f[ f<lsm '11".Si'II'< <TT 3RI <iiiX"1lii i'i <TT
fcln:fr .:JO-Silll'< au qosrt i m ua ; f i, a aft a#arr qr aver i a& erg fcfJm
atar a fast quern# 'st 1=ITT1 a 4Rau # ta g& st I

(4 a€tunaa zrcn 3@u, 14 #t at 3rad Rta T 'WWIT<I> <ITT i'i ~m <ITT
aet qr qqa # iafa g+terr 34a aeft ra, sra at, fa Ha1z1, TUG
fcrwT. mm~. ~ cfrq 'l=fcfi , "ffflG lWf. r feat : 110001 al #tetaf1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

saqr al ya@terr 3ma

Revision application to Government of India:

at{ anf sa 3@la 3messri@ts rra aat & al as gr 3gt fa zuenferfa #a
atg Tg er 3rf@e)art at 3rat zn g=+@teru are @a a a5a & I

cp
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-im cfi mITT fa8l ; zn qa Raffa i:m;r tR m 1=fTcYf cfi fct f.-l l-11°1 -q '34 li'P r zca at
"l-\TcYf "CR '3011G'i ~ cfi~cf)~ -q \J[]" -im cfi Gfffi"x fcfRfr ~ m roT -q f.-lll1Rle1 ~ I

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

sf@ zyca nr 4Tart fa;f mm cfi are (tar zu era a) ff fa5u +TI 1=fTcYf "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3011G'i ctr sna zgea # ra fu sit sq Remr +{& oih ha s?
it za en vd fu qarRa nga, 3ft t uRa at +I T m GfTc[ ~ fctm
~ (rf.2) 1998 tTRT 1o9 rr Rgaa fag +rg st I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appdinted under Sec.109
of the Finance (No.2) Act, 1998.

(1)
.ah=tu sari zyen (r4ta) Para, 2001 fa # 3iaf Rf{e vua in <-8 -q

?t 4Raf , ha 3mag uf an?r Ra feta a ra ftaa-mer vi 3rflc
3met a zt-?t 4Reif mer Ufa 3maa fur st a1Reg fr# arr arr z.qr yr sftf
cfi 3WIB tTRT 35-~ ~ frrmfu=r 1:Bl" aqua aa a mer €lm6 area al 4R ft zit
afeg

0

The above appl'ication shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is commun cated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescri::led fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfas 3m4a art ugi icaa van a are u) za Una a slat su1 200/-ta
afar #t tu ah ref via#n g ca anal s at 1000/- #t #la +uar 61 UT;I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more O
than Rupees One Lac.

ft zrca, €ta sqraa zrca viat a ar@#ta =urn@rsuuf 3r#ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €trs zcn 3rf@Pm, 1944 ctr tTRT 35-E11/35-~ cfi 3@lTTf:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

() saaffa qRb 2 («)a sag or a 3rara # 3rql , aft a mah var zed,
at, 3qrgen gi ata 3r4#ta -mznf@au(Rre€) #t ufa 2ju 9f8at, 3rearar&
a 2"1IT, sglf] 1/a , 3frat ,fin4,4all«as0oo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate, Tribunal shall beJiled in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nomina:e public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

i
Ip

(3) 4Ra za om? i a{ a smegii at r4gr sir t- al re@ra a it a ferh alqr
ajaa an faau afeg gr rszu a eh'g f f @W Ycfr atf a aa a fg
aenfenfe 3741Ru +mraf@au at va 3rat z atuwar at ya 3ma4aa fan star &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urnrau gycasrf@fr «970 zrenii1@ra #t 34Pl-1 aifa feufRa fh;u Ui
3ma4a at no?z qenfenf Rofua qf@ant a an?r # q@ta al ya 4Rau 6.6.so ha
qr-ala1qzl gyn fee am atafy
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) <a ail vi4fer Tai at [ziarvta an fa#i at ai ft ez 3ilcbftja fcn"m \JlTffi ~ \i'lT
v4ta zyca, #ta qr4a gen vi hara ar4tarnrf@raw(at,ffaf@) f1, 1982 'B Rl%c=r

t- I

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

so tr zrca, #ha sara zran ya art c4ta nanf@raw(Rrez),# ufsrfret
mtadoriiDemand) vi s(Penalty) pr 1o% q& suman a#Raf 1ri»,
~~"Gff-TT 10~~ -g !(Section 35 F of the Central Excise Act, 1944, Section 83 &

Section 86 of the Finance Act, 1994)

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be p:-e-deposited, provided that the pre
deposit amount shall not exceed ·Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a.laGuzcs sit@hara ah fafa, zRreagt "afara]r"Duty Demanded)

a. (Section)~ Lapaaafffa fr;
z fanreaa#ta3feealut;
€fU ~~~~-f.:[tn:r6~~~~~-

s uq&sat 'ifa ar@tea it qe_;f! wf 'Glm al geaar , ar€le afara kf@g q& ra isR1 ·f?;m~

t.

Under Central Excise and Service Tax, "Duty demanded" shall include:
(ccciv) amount determined under Section 11 D;
(cccv) amount of erroneous Cenvat Credit taken;
(cccvi) amount payable under Rule 6 of the Cenvat Credit Ru\es.

g sn2r#4f rfhr fraurkmar szi yes srzrar resur aus Raia gt ati fag rg yenh 10%

" . ,i "~liR ail<uro'l <1><11:'[ i1"6 Ill• IR.a o'td'f i1"6 'If; 1 o% ':!'ffiR liR sit <ill~ ~ I
$ car, ?e$7 ' view of above, an appeal against this order shal lie before th_e Tribunal on payment of

E • if> ,. of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

\ / ,,. ~· 00:.,.; ,"!sl/i · lty alone is in dispute."
% . <j, .s.s

¥ ov"
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Adani Power (Mundra)

Limited, Adani Corporate House, Shantigram, S.G. Highway, Ahmedabad

- 382421 (hereinafter referred to as the "appellant") against Order in

Original No. CGST-VI/Ref-03/DAP/APML/2022-23 dated 27.04.2022

[hereinafter referred to as "impugned ordet'] passed by the Assistant

Commissioner, Division - VI, CGST, Commissionerate ' Ahmedabad South

[hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant had initially

filed a refund claim on 07.07.2017 for an amount of Rs.10,90,73,461/- under

Notification No.12/2013 for the 4h Quarter (January to March) of F.Y.

2016-17, which was rejected vide OIO No.CGST-VI/REF-40/ADANI

POWER/17-18 dated 31.10.2017. Being aggrieved, the appellant had filed

an appeal before the Commissioner (Appeals), Central Tax, Ahmedabad

who, vide OIA No. AHM-EXCUS-001-4PP-039 & 040-2018-19 dated

31.08.2018, remanded the matter back to the adjudicating authority to

decide the matter afresh after following the principles of natural justice.

Thereafter, the appellant filed a revised refund claim on 30.12.2021 for an

amount of Rs.92,06,297/-. The refund claimed was bifurcated as below:

a. Rs.3,08,776/- - towards Services used for O&M of the plant prior to

16.02.2016; and O
b. Rs.88,97,520- - towards Services used for O&M of the plant to the

extent of electricity consumed within the SEZ from 16.02.2016 to

30.06.2017.

3. In the remand proceedings, the refund claim was adjudicated vide the

impugned order and appellant was sanctioned refund amounting to

Rs.88,93,079/-. The refund amounting to Rs.4,441/ and Rs.3,08,776/- was,
however, rejected.

4. Being aggrieved with the impugned order, the appellant have filed the

appeal on the following grounds '

0
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1. The adjudicating authority was not justified in rejecting the refund

amounting to Rs.3,08, 776/- though all the terms and conditions of the

Notification were duly com.plied with and satisfied by them.

11. The adjudicating authority has travelled beyond the scope,

jurisdiction and power in rejecting the refund claim., which was

otherwise allowable as per the Notification.

111. The adjudicating authority ought to have appreciated that nothing

contained in the Power Guidelines- 2015 shall have applicability or

enforceability while adjudicating their refund claim. under the

Notification. Further, in view of the subsequent clarification to the

Power Guidelines - 2015 that power plants approved prior to

27.02.2009 were no longer required to be demarcated in the Non

Processing Area (NPA).

The adjudicating authority failed to appreciate that the Power

Guidelines- 2015 has been superseded vide Power Guidelines- 2016

and, thus, inapplicable to the refund claim. of Rs.3,08, 776/-.

lV.

The adjudicating authority failed to appreciate that the Power

Guidelines-2015 were lacking the authority and powers available

under the SEZ Act, 2005 and the Rules mace thereunder. He ought to

have appreciated the vires and validity of che Power Guideline-2015

while relying upon it in a case involving refund of service tax.

) • The impugned order has been passed rejecting the refund claim in

violation of Article 265 of the Constitution of India. The adjudicating

authority has filed to appreciate that the refund claim., which was

otherwise allowed and granted by statute, is a vested right which

cannot be taken away.

vu. The adjudicating authority was not correct in refraining from.

sanctioning interest on the refund claim. The claim was lodged on

07.07.2017 and was finally adjudicated on 27.04.2022. Therefore,

refund ought to have been sanctioned along with interest.

V.

5. Personal Hearing in the case was held on 05.01.2023. Shri Rahul

Chartered Accountant, appeared on behalf of appellant for the

g. He reiterated the submissions made in appeal rnernorandurn.
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6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the submissions made at the time of personal

hearing as well as the materials available on records. The issues before me

for decision are :

A. Whether the impugned order, rejecting the claim of the appellant for

refund of an amount of Rs.3,08,776/- in respect of the services used

for O&M of the plant prior to 16.02.2016, is legal and proper.

B. Whether the appellant are eligible to interest on the refund

amounting to Rs.88,93,079/- sanctioned to them.

7. Regarding the first issue, it is observed that the services received by

a unit located in the SEZ or Developer of SEZ and used for authorized

operation are exempted from the whole of the service tax in terms of

Notification No.12/2013-ST dated 01.07.2013. If the admissible exemption

is not claimed ab inito, refund of the service tax paid is admissible subject

to the conditions prescribed in the said Notification. Accordingly, the

appellant had claimed refund of the service tax paid on the services received

and used for the Operations and Maintenance (O&M) of the power plant in

the SEZ, in terms of the said Notification.

0

7.1 It is observed that the adjudicating authority has rejected the claim

for refund on the grounds that as per Letter F.No.P.6/3/2006-SEZ dated O
06.04.2015, the power plants situated in the processing area of SEZ were

demarcated as situated in non;processing areas and operation and

maintenance benefits were withdrawn in respect of such power plants. The

appellant have, on the other hand, contended that the said guidelines dated

06.04.2015 has no applicability or enforceability while adjudicating their

refund claim under the Notification and that vide the subsequent

clarification dated 16.02.2016, the power plants approved prior to

27.02.2009 were no longer required to be demarcated in the Non-Processing

Area (NPA). The appellant have also contended that the guidelines dated

06.04.2015 has been subsequently withdrawn vide letter dated 16.02.2016.
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8. As the rejection of the claim for refund is based on the guidelines

issued by the Ministry of Commerce & Industry, Department of Commerce

(SEZ Division), I find it pertinent to refer to the Guidelines issued for Power

Generation in SEZ vide Letter F.No. P.6/3/2006-SEZ dated 06.04.2015, the

text of which is reproduced below :

"With reference to subject cited above, I am directed to inform that the above
mentioned guidelines issued vide this Department's letter of even number dated
21 March, 2012 have been withdrawn by the Government with immediate
effect i.e 1" April, 2015. Further, the Power Guidelines issued vide this
Department's letter of even number dated 27 February, 2009 have been
resorted. A copy of the communication in this regard is enclosed.

2. In pursuance ofthe above cited decision, you are informed that henceforth
setting up of power plants shall be allowed only in the Non-Processing Area of
SEZs. Further, those power plants which are presently situated in Processing
Areas of SEZs, shall be demarcated as Non-Processing Areas and no operation
and maintenance (O&M) benefits will now be available for such power plants."

8.1 Further, the Department of Commerce (BEZ Division) vide Letter

F.No. P.6/3/2006-SEZ (vol.III) dated 16.02.2016, issued fresh guidelines, in

supersession of all previous guidelines issued on 27.02.2009, 21.03.2012 and

06.04.2015. The relevant Para (vi) of the guidelines dated 16.02.2016 is

reproduced below :

"Those Power Plants in SEZs which were approved prior to 27.02.2009, and
subject to issue of Power Guidelines and provisions of SEZ Act & Rules, either
as an infrastructure facility by Developer/Co-developer or as a unit in the
Processing Area, will be permitted to operate. It is relevant that during period of
installation of such plants, duty benefits on capital investment of mega power
plants were available under the then prevalent policy guidelines even in the DTA
area.

Henceforth, such power plants will be allowed O&M benefits only with regard
to the average monthly power supplied to entities within the SEZ during the
preceding year. Henceforth, no O&M benefits including service tax exemption
will be allowed for power supplied to DTA/other SEZs/EOUs from such power
plants."

8.2 It is also pertinent to refer to the Department of Commerce (SEZ

Division) Letter F.No. P.6/3/2006-SEZ (Vol III) dated 30.05.2017 addressed

to the Development Commissioner, APSEZ, the text of which is reproduced

below '

"I am directed to refer to your letter no. APSEZ/09/OM Refund/APL/2016-17/2
. dated 04.04.2017 on the subject cited above and to say that there is no mention
or differentiation of 'auxiliary power' either in the DOC Power Guidelines dated
16.2.2016 or in the Customs Notification dated 16.2.2016. Also, the Power
Guidelines in sub para (vi) states that those Mega powe:- plants approved in SEZs
prior to 27.2.20109 will be allowed O&M benefits only with regard to the



8

F No.GAPPL/COM/STP/2651/2022

average monthly power supplied to entities within the same SEZ during the
preceding year. It also provides that no duty is payable by these power plants for
supply of power to DTA.

2. Therefore, it is clear that the power supplied captively to entity within SEZ
(Adani Power Plant being an entity within the APSEZ) is eligible for O&M
benefit."

8.3 From a plain reading of the Guidelines dated 16.02.2016 which

superseded all previous guidelines, including that dated 06.04.2015, it is

evident that O&M benefits including service tax exemption are sought to be

denied 'henceforth'. This indicates that the O&M benefits including service

tax exemption, prior to the issuance of the new Guidelines dated 16.02.2016,

are admissible to the power plants in the SEZ approved prior to 27.02.2009.

The Guidelines dated 16.02.2016 by the words employed therein are

indicative of the fact that they have prospective effect. The refund claimed

by the appellant in the instant case pertains to the period prior to 0
16.02.2016. Consequently, the appellant are eligible for refund of the service

tax paid on the services received and used by them in O&M of the power

plant in the SEZ.

8.4 I find it pertinent to refer to the judgment of the Hon'ble Delhi High

Court in the case of Moser Baer India Ltd. Vs. UOI - 2022 (379) ELT 145

Del.), wherein it was held that use of the word henceforth' indicates that

the decision is to be applied prospectively. Para 45 of the said judgment is
reproduced below :

45. It is material to note that two letters dated 6-4-2015 have been placed on
record. The First Letter communicates the decision of the Government oflndia to
withdraw the 2012 Guidelines with effect from 1-4-2015. The second paragraph
of the said letter communicates the decision to restore the 2009 Guidelines and
further directs that the same would "henceforth, be the basis for relevant policy
and operational decisions". There is no ambiguity in the language of this letter.
The use of the word 'henceforth' clearly indicates that the decision as
communicated in the said letter is required to he applied prospectively and the
2009 Guidelines would be the basis for all relevant policy and operational
decisions."

8.5 In view of the above facts and considering the judgment of the Hon'ble

Delhi High Court, I am of the considered view that the appellant are eligible

for refund of the service tax paid on the services received and used in the

O&M of the power plant in the SEZ. Accordirgly, the impugned order

) !~e;c;t;j~n~ the refund amounting to Rs.3,08, 776/- is set aside.9° ·oo

0
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9. Regarding the issue of eligibility of the appellant to interest on the

refund amounting to Rs.88,93,079/- sanctioned to them, it is observed that

the appellant had originally filed refund claim on 07.07.2017, which was

rejected by the adjudicating authority. On an appeal by the appellant before

the Commissioner (Appeals), the matter was remanded back to the

adjudicating authority vide OIA dated 31.08.2018. The appellant,

thereafter, filed a revised refund claim on 30.12.2021 which was decided

vide the impugned order dated 27.04.2022 and the appellant was sanctioned

refund of an amount of Rs.88,93,079/-.

9 .1 In terms of the provisions of Section l lBB of the Central Excise Act;

1944, where the amount claimed is not refunded within three months from
I

0 the date of receipt of the application, interest at the rate notified by the

Government is required to be paid to the applicant from the date
'immediately after the expiry of three months from the date of receipt of the

application till the date on which refund is granted. In the instant case the

appellant was sanctioned the refund on 27.04.2022. Therefore, in terms of

the provisions of Section 1 lBB of the Central Excise Act, 1944, the appellant

are entitled to interest on the amount of refund from the date on which the

refund claims were received by the department till the date on which the

refund was sanctioned and paid to the appellant. My view finds support

0 from the judgment of the Hon'ble Supreme Court in the case of Ranbaxy

Laboratories Ltd Vs. UOI-2012 (27) STR 193 (SC) and the judgment of the

Hon'ble Bombay High Court in the case of Swaraj Mazda Ltd. Vs. UOI -

2009 (285) ELT 788 (Born.). It was held by the Hon'ble Courts in these

judgments that interest under Section 1 lBB becomes payable on the expiry.

of three months from the date of receipt of application for refund.

9.2. In view of the facts discussed herein above, I am of the considered view

that the appellant are entitled to interest under Section llBB of the Central

Excise Act, 1944.

9.3 In view of the facts discussed hereinabove, the impugned order in so
4. . .

s it pertains to rejection of refund amounting to Rs.3,08, 776/- is set

and the appeal filed by the appellant is allowed with consequential
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relief. The appellant are also eligible for interest on the refund of

Rs.3,08,776/- and Rs.88,93,079/- in terms of Section llBB of the Central

Excise Act, 1944.

0

~,· ,i.,.:,'J-i.
ar )

Commissioner Appeals)
Date: 19.01.2

#;:

2

The appeal filed by the appellant stands dispose of in above terms.

(N.Suryanarayanan. Iyer)
Assistant Commisisioner (In situ) Appeals),
CGST, Ahmedabad.
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M/s. Adani Power (Mundra) Limited,
Adani Corporate House, Shantigram,
S.G. Highway, Ahmedabad- 382421

Appellant

The Assistant Commissioner,
CGST, Division- VI, ·
Commissionerate : AhmedabadSouth.

Respondent

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South. 0
3. The Assistant Commissioner HQ System), CGT, Ahmedabad South.

(for uploading the OIA)
4.-Guard File.

5. P.A. File.


